Retirement PLAN
ews
Post-severance
compensation revisited

For years, there was no guid
ance on the issue of whether
post-severance payments made
to employees could be used for
qualified plan purposes (i.e., elec
tive deferrals and matching and
nonelective employer contribu
tions). As a result, various inter
pretations existed.

Although the final2007 Section 415
regulations provided guidance on this
issue, some uncertainty remains as to
what, if any, post-severance payments
may be used for plan purposes. The 415
regulations provide that certain amounts
earned during the participant's employ
ment but paid afterward are included in
Section 415 compensation for plan pur
poses. Nonetheless, a common question
that arises among plan sponsors, as well
as participants, is just what type of post
severance compensation may be used
for qualified plan contribution purposes,
such as for 401(k) deferrals, and what
type cannot be used. This article will
parse out the particulars of these rules.
Section 415 compensation amounts
According to the regulations, a post
severance payment is to be included in

compensation for qualified plan purposes
if it meets all of the following criteria:
• The payment is regular compensa
tion for services performed during an
employee's regular working hours or
compensation for services performed
outside the employee's regular work
ing hours (such as overtime or shift
differential pay), a commission, bonus,
or other similar payment,
• The payment would have been paid to
the employee prior to the severance
from employment if the employee had
continued working for the employer,
and
• The payment is made by the later of
2½ months after severance from
employment or the end of the limita
tion year that includes the date of
severance from employment with the
employer maintaining the plan. So, as a
rule of thumb for a plan with a calendar
year Section 415 limitation year, the
2½-month period for an employee who
severs employment after October 15
will conclude later than it would for the
employee who severs between Januaiy 1
and October 15, in which case the rele
vant date would be December 31.

Example: An employee who is paid by
the hour terminates employment on
November 30. Her paycheck at that time
reflects payments for services through
November 15 only. On December 15,
the former employee receives a final
paycheck for the amount she earned
through November 30. This amount
must be considered for Section 415 com
pensation purposes.
Commissions or bonuses earned while
working and paid within the specified
time period (the later of2½ months or
the end of the limitation year after sever
ance) also must be considered for Section
415 compensation purposes.
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